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Legal Notices

NOTICE: This information is updated as the law changes. The date of this update is
October 1, 2007. If you are uncertain that you have the most up-to-date information,
please call and ask when the Successor Trustee Manual was last updated.

DISCLAIMER: This Successor Trustee Manual is designed to provide information
about the subject matter covered. It is provided complimentary with the understanding
that neither W. Vito Lanuti & Associates, PC, W. Vito Lanuti, Attorney at Law, The
Law Office of Susan A. Katzen nor Susan A. Katzen have been retained to provided
professional legal services because of the distribution of this manual. Retention of the
above law firms must be accomplished by entering into a written retainer agreement
and payment of the attorney fees established by the agreement. None of the
aforementioned attorneys shall have any liability or responsibility to any person or
entity with respect to any loss or damage caused, or alleged to be caused, directly or
indirectly, by the information contained in this manual.
If you do not wish to be bound by the above, you must return this manual.

CIRCULAR 230 DISCLOSURE: Pursuant to IRS regulations, we are required to tell
you that any federal tax advice contained in this communication, including
attachments, handouts, and enclosures, is not intended or written to be used, and may
not be used, for the purpose of 1) avoiding tax related penalties under the Internal
Revenue Code or, 2) promoting marketing or recommending to another party any tax
related matters addressed herein.
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Successor Trustee Manual
These Trustee instructions are provided courtesy of our law firm. These instructions are
designed to provide the Trustees with some information to help them do the job better.
Most people are unfamiliar with the duties of a fiduciary, such as an Agent or a Trustee.
A fiduciary owes a high duty to the person upon whose benefit the fiduciary acts. That
duty must come first in all matters related to handling matters as a fiduciary. A Trustee
owes the highest duty recognized by law to the person upon whose benefit the Trustee
acts. The duty of a Trustee is even higher than the duty of an ordinary fiduciary. Most
people do not fully understand the implications of the Trustee duties.
These instructions are a guide; this is not intended to provide legal advice to the Trustee.
The relationship between the Trustee and the beneficiaries of the trust requires a great
deal of care and due diligence on the part of the Trustee. Each Trustee, when more than
one Trustee is acting, must make his or her own decision about what the duty is.
Typically, the attorney who drafted the trust is the attorney who represents the Trustee.
However, when more than one Trustee is serving, there are potential conflicts of interest
between the Trustees. When this happens, the attorney is obligated to inform the Trustees
with whom a conflict exists. Those affected Trustees might be wise to hire their own
legal counsel to represent them.
Keep in mind that these guidelines are general in nature, and are here to help you as the
Trustee avoid legal liability. If you have specific questions, you should seek the advice of
an attorney who is competent in this area of the law.
No one can be forced to accept the position of Trustee or executor. You may decline the
position and have no legal liability. However, if you accept the position, you must also
accept the responsibility that goes along with it. It is in the best interest of both current
and future beneficiaries to hold you to those responsibilities. Therefore, do not take this
position lightly.

Successor Trustee Manual
Page 3 of 25
Copyright © 2007 W. Vito Lanuti

Trustee Instructions
Some Guidelines for You as Trustee
As a Trustee, you have certain duties to perform, and there are certain rules that you must
follow. These few pages are intended to provide you a general idea of what is involved in
being a Trustee. You may be confronted with questions and problems beyond the scope
of a brief explanation such as this. If in doubt you should consult the attorney for the
trust. Fiduciary law does not demand absolute perfection in judgment, but it does demand
absolute loyalty, absolute honesty, and absolute disclosure, even if that disclosure hurts.
Fiduciaries, such as Trustees, are treated differently by law. A quote from Justice
Benjamin Cordozo (a former United States Supreme Court Justice) is in order:
Many forms of conduct permissible in a workaday world for those acting
at arm's length are forbidden to those bound by fiduciary ties. A
(fiduciary) is held to something stricter than the morals of the market
place. Not honesty alone, but the punctilio of an honor the most sensitive,
is then the standard of behavior. As to this there has developed a tradition
that is unbending and inveterate. Uncompromising rigidity has been the
attitude of courts of equity when petitioned to undermine the rule of
undivided loyalty by the "disintegrating erosion" of particular
exceptions…. Only thus has the level of conduct for fiduciaries been kept
at a level higher than that trodden by the crowd…
SECTION I.

SEVERAL BASIC RULES

How to Sign Documents as Trustee -- When signing anything on behalf of the trust,
always sign as "[Your Name, Trustee.” By signing as Trustee, you will not be personally
liable for that action as long as that action is within the scope of your authority under the
trust.
Sources of the Trustee's Authority -- There are three sources where the Trustee may
find authority. Your authority comes first from the trust instrument, and your duties and
powers as described there are your first instructions. You should read the trust instrument
with care, and from time to time read it again. The trust instrument may contain specific
provisions that take precedence over the general rules set forth in any memorandum or in
this manual. However, the trust cannot protect you from liability for things that are
against "public policy." For example, if the trust document states that a beneficiary is not
entitled to an accounting, that is against public policy since it leaves the beneficiary no
way to determine what assets the trust holds and what the beneficiary should be
receiving.
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The second source of your authority comes from the California Probate Code. The
California Probate Code applies to anything that is not specifically spelled out in the trust
document. If the trust lacks instructions, it would be a good idea to pick up a copy of the
California Probate Code, which is part of the California Property Code.
The third source of authority is the "common law," that is, the case law surrounding this
subject. In many cases, cases have been brought to the courts because the document and
the Trust Code are silent on issues.
Trustee's Duty of Loyalty -- As a Trustee, you must always act to further the interests of
the trust and the beneficiaries. You are serving as Trustee for the benefit of someone
other than yourself. You should not enter a transaction that gives you an opportunity to
benefit yourself at the expense of the trust. If any situation should arise in which there is a
conflict between your personal interests and the trust or between the trust and the
interests of third parties, you as Trustee should put the interests of the trust first. For
example, you as Trustee should not sell trust property to yourself or sell your property to
the trust because this might incline you to take advantage of the trust. You as Trustee
should not loan trust funds to yourself for personal or business purposes. The rules set
forth in this paragraph are strict and apply not only to transactions in which you would
deal directly with yourself, but also prohibit transactions in which you as a Trustee would
deal with organizations, such as partnerships or corporations, in which you are personally
interested. This rule applies although the transaction may be scrupulously fair and even if
it is favorable of a Revocable Living Trust created by you to the trust. These rules would
not strictly apply to you as Trustee of a Revocable Living Trust created by you and in
which you are the principal lifetime beneficiary.
a. Self-Dealing
Self-Dealing Problems -- Self-dealing is perhaps a difficult concept to
really master. A Trustee is self-dealing when they benefit in any way from
the trust he is managing unless he is also the Trustmaker. Here are some
practical examples:
The Mortgage Broker – Bob was an experienced mortgage
broker. He had arranged loans for the deceased on several
occasions. Over the years Bob had arranged for hundreds
of loans and received commissions including from the
deceased. Bob took over as trustee and noticed that he
could get more favorable rates for the trust. He arranged
for a new loan and took a commission. Bob violated his
trustee duties as he cannot profit from his position – which
is different from trustee compensation.
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Here are some safe rules to avoid self-dealing:
The Trustee who is interested in a piece of trust property
(Trustee/buyer) shall not make any decision as a Trustee
regarding the disposition of that property.
The Trustee/buyer shall pay the same price that the
property would be sold for in the open market, or fair
market value. Fair market value is defined as the price a
willing buyer would pay a willing seller when neither is
under any compulsion to act. In other words, the buyer does
not have to buy and the seller does not have to sell, which
results in a fair exchange of value for value.
If the true value can be established in writing, such as for a
piece of real estate, then the Trustee/buyer must pay the
most that could be reasonably expected in terms of
payment. Anything less is self-dealing.
Bottom Line: All transactions involving a Trustee/buyer
who is not the Trustmaker should be arms-length
transactions. Fair market value is the standard and if an
issue comes up, the Trustee/buyer must be able to prove the
transaction was a fair market value transaction since the
presumption is that the self -dealing was involved.
Generally, a Trustee should avoid purchasing trust property, unless the
trust specifically sets forth a method for doing so and all other Trustees
agree to the purchase and the purchase price. Just one other Trustee
disagreeing can cause a lot of potential problems.
Once you have accepted position of Trustee, you are responsible for the
administration of a trust and you should not turn over the complete
administration of the trust to others. This does not mean that you must
actually perform all of the administrative work yourself. You can delegate
certain administrative details to persons qualified to handle them. For
example, you can employ an agent to collect rents. However, the
responsibility for the administration of the trust always remains with you
as Trustee.
If you are one of two or more Trustees, you cannot rely on the other
Trustees to administer the trust. You should participate in the
administration. If another Trustee is acting improperly with respect to trust
matters, you have the obligation to act to correct the situation. You have
an obligation to be aware that another Trustee is acting improperly with
respect to trust matters. With joint and several liability, each Trustee is
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responsible to the beneficiaries for the misconduct and breaches of duty of
the other Trustees.
As a Trustee, consider your job to be the watchman for the beneficiaries.
If something goes wrong, don't let it go wrong on your watch!
You must keep the trust property separate and distinct from your own
property. In other words, you should have a separate bank account or
accounts for the trust and not put either trust principal or income into your
personal accounts. Trust assets must be readily identifiable as such and
should be segregated from your other property.
Should any questions arise as to the proper interpretation of the terms of
the trust, you should consult the attorney for the trust. If the trust wording
is ambiguous, it will likely be necessary for the attorney to petition the
proper court to obtain a court ruling on the matter. Dealing "off the top of
your head" can be a highly dangerous practice, exposing you to personal
liabilities.
b. Absolute Loyalty
The Trustee owes an absolute duty of loyalty to the beneficiaries of the
trust. The following is not a complete list, but the following actions by an
individual Trustee are examples of the breach of the duty of loyalty:
Buying trust property; or
Leasing trust property to himself; or
Buying trust property at a sale forced by a third person; or
Buying for himself outstanding claims against interests in
trust property; or
Selling his own property to the trust; or
A Trustee of one trust selling to itself as Trustee of another
trust; or
A Trustee under a lease taking renewal or buying a
reversion for himself; or Employing itself to do specialized
work for the trust; or
A Trustee of corporate stock voting for himself as director
or officer of the corporation; or
A Trustee of a business engaging in a competing business
on his own behalf; or
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Accepting a gift from one with whom he conducts trust
business; or Securing incident benefit to self while engaged
in trust business; or A Trustee with a duty to buy for the
trust purchasing for himself; or
Acting for the trust and also for a third party who deals
with the trust; or
Indirect disloyalty --dealings with relatives affiliated parties
and similar persons.
In addition to the above actions, the following actions by a Corporate
Trustee are examples of the breach of the duty of loyalty:
Buying an earmarked pool of investments for trusts; or
Buying its own stock or holding its own stock for a trust; or
Depositing trust assets with himself; or
Lending its own funds to a trust.
Absolute loyalty is best accomplished with full disclosure. A Trustee has
more than a duty to not make any material misrepresentations; he has a
duty to make full and accurate confession of all fiduciary activities,
transactions, profits, and mistakes.
c. Standard of Proof and Legal Presumptions
In our court system, there are three standards of proof. The standard to
prove someone guilty of a crime is "proof beyond a reasonable doubt,"
which is the highest standard of proof in our system. In some civil cases,
the standard of proof is "clear and convincing" evidence, or approximately
a 75% chance that what is being alleged is true. The lowest standard of
proof is "preponderance of evidence." This standard means more likely
than not, or slightly over 50%. In any case involving an action against a
Trustee, the preponderance of evidence standard applies to Trustee
wrongdoing. These are the easiest cases to win because they have the
lowest burden of proof. For Trustees, that means a jury does not have to be
very convinced that the Trustee has done something wrong to find against
the Trustee.
Legal presumptions also exist in our court system. For example, a person
charged with a crime is "presumed innocent until proven guilty." That
means they will be treated, for legal purposes, as innocent until the state
proves all elements of the case against them beyond a reasonable doubt.
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For lawsuits against Trustees, the presumptions are against the Trustee. If,
for example, there is an ambiguity in the matter, that ambiguity will be
resolved against the Trustee. That is because of the Trustees special duty
to the beneficiary.
The standard of proof and the legal presumptions dictate that wise
Trustees will be completely above reproach. As Trustee, do not do
anything that could be questioned. If something you do is questioned, you
will have a difficult time proving you did nothing wrong if there is any
evidence, including presumptions under the law, against you.

SECTION 2. INVESTMENTS
Perhaps the most important continuing responsibility that you as Trustee have, other than
keeping your books, discussed below, will be the duty to keep the assets of the trust
invested. It is important for you to remember that if you are serving as a Trustee for
someone other than yourself, you will be held a higher standard of care in this regard than
you would be in matters of investing your own funds.
Most states have adopted by law a standard of trust investments which has been called
the "Prudent Man Rule." The Prudent Man Rule applies except as otherwise directed by
the trust instrument. Since this rule is the heart of all investment judgments, it is quoted
here at length from a typical statute.
The Prudent Person Rule: In acquiring, investing, reinvesting,
exchanging, retaining, selling and managing property for the benefit of
others fiduciaries shall be required to have in mind the responsibilities
which are attached to such offices, the size, nature, and needs of the
estates entrusted to their care, and shall exercise the judgment and care
under the circumstances then prevailing, which people of prudence,
discretion and intelligence exercise in the management of their own
affairs, not in regard to speculation but in regard to permanent disposition
of their funds, considering the probable income as well as the probable
safety of their funds, considering the probable income as well as the
probable safety of their capital. Within the limits of the foregoing
standard, fiduciaries are authorized to acquire and retain every kind of
property, real, personal, and mixed, and every kind of investment,
specifically including, but not by way of limitation, bonds, debentures and
other corporate obligations, stocks, preferred or common, securities of any
open-end or closed-end management type investment company or
investment trust, and participation in common trust funds, which people of
prudence, discretion and intelligence would acquire or retain for their own
account.
What does this mean for you? Clearly this rule gives you as Trustee the power to invest
trust money in the kinds of property in which prudent and cautious people would invest
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their own money. It imposes on you the standards of investment that a prudent investor
would follow considering all the circumstances involved.
Generally, consider the value of the trust assets and the purpose of the trust, to the extent
practical.
You should:
Diversify the assets of the trust among many types of investments such as
stocks, bonds, mortgages, etc.
Diversify among various industries with your stock holdings.
Consider current income as well as long-term capital appreciation, since
there are conflicting interests between the current income beneficiaries
and the eventual capital beneficiaries that must be balanced.
Seek professional guidance both for initial investment and for continuing
review of investments held if you are at all in doubt.
You should not:
Speculate with trust assets in the hope of making a big killing.
Lend trust money to yourself, no matter how good your security, buy trust
assets for your own account, or engage in other forms of self -dealing.
Continue to hold an investment that no longer meets the "prudent man"
standards.
Continue to hold assets transferred to you as Trustee without an
independent investigation of their quality as trust investments.
Delegate investment decisions to others. The trust instrument may enlarge
or limit investment powers, but you should always keep in mind the
Prudent Man Rule quoted above.
Important Note About California “Prudent Person Rule”: In many states, the Prudent
Person Rule applies to the entire investment portfolio. In California, the business
judgment rule is the same as the Prudent Person Rule in most other states. California has
a different Prudent Person Rule of which the Trustee should be aware. The California
Prudent Person Rule applies to each individual investment. When juries are making
decisions on these cases, they may consider the entire investment portfolio performance,
but if they find one investment that does not meet the Prudent Person Rule, the jury may
find the Trustee liable. There is a higher standard for Trustees in California than for other
fiduciaries such as agents, business managers, general partners, etc.
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Example: The Trustmakers are not their own Trustees, but have turned
over the management of their Revocable Living Trust to three Trustees (A,
B, and C). The Trustees have $1,000,000 to invest. Trustee A is put in
charge of investing that $1,000,000 because A is considered more
knowledgeable and sophisticated than B and C. All three Trustees agree
that if the investments could perform at the rate of 5% income return and
5% growth, they would consider it a good performance. Seeking and
following careful financial advice, Trustee A invests all of the assets
seeking an overall 5% rate of return for income purposes, and an overall
5% growth rate. Trustee A invested $50,000 in a "junk bond" to help boost
the income. That junk bond did not pay any interest (it was supposed to
pay 12% interest), and in fact fell in value by $25,000. However, the
overall performance of the investment portfolio after one year showed that
the income produced was $60,000 (6%), and the portfolio grew by
$60,000 (6%).
Business Judgment Rule Result: The business judgment rule (ordinary
prudent person rule) would not hold the Trustee A liable for the loss of the
junk bond. The overall performance of the investment portfolio is good
enough that the Trustee A is not liable.
California Rule Result: The California rule is that a jury could find
Trustee A liable for the $25,000 loss in capital, and the failure of the junk
bond to produce any income. If CD's were paying 5%, the Trustee A could
be held liable to the trust for $2,500 in income losses. Trustee A could be
found liable for up to $27,500, plus attorneys' fees and court costs. On the
other hand, the jury could determine that since the overall investment
portfolio performance was acceptable, that Trustee A is not liable. The
point is, the jury determines the result. There are other problems as well.
For example, are B and C liable also? Do B and C as Trustees have a duty
to bring a suit against A because of the portfolio loss? Would a future
Trustee have a duty to bring a suit against A or against all three?
The result of the California Prudent Person Rule is that Trustees should be
extremely cautious for each individual investment. The Trustee cannot
rely on the overall performance of the investment portfolio to relieve the
Trustee of liability. Each Trustee should be consulted before making
investment decisions. The portfolio should be diversified enough to
sustain loss in any particular area. Each individual investment must be
considered appropriate under the circumstances. Trustees are wise to
consult professional investment advisors and to plan carefully.
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SECTION 3. POWERS OF TRUSTEE
As Trustee, how are you to know just what powers you have to assist you in carrying out
the instructions of the person who created the trust? In other words, how are you to
determine your administrative powers?
First, you must determine whether a State statute governs the trust and sets the specific
powers of a Trustee. For this, you should consult the attorney for the trust.
If such a specialized statute is not applicable, you are governed in your powers as Trustee
by the terms of the trust. In addition to the enumerated powers, you also have all powers
"necessary and appropriate" to carry out the terms of the trust and not forbidden by the
trust instrument
Under the terms of the trust, you have the power to perform every act reasonably
necessary to administer the trust except as limited by the trust instrument. Should any
conflict arise between the powers in the trust instrument and the powers under a statute,
those in the trust instrument are to be favored.
If you are acting as a Co-trustee, you should keep in mind that all of the Co-trustees must
agree in the exercising of trust powers unless the instrument itself directs otherwise. Also,
and most important, "delegating" to others those acts which you personally should
perform as Trustee or Co-trustee is forbidden unless the delegation is, generally, of a
purely ministerial matter.
In exercising any powers that the trust instrument gives you, as Trustee, you must always
act as a prudent person under the facts in each situation. Sometimes the trust instrument
gives the Trustee very broad powers or purports to relieve the Trustee of responsibilities
that the Trustee would otherwise have, but the Trustee still has a duty to exercise the
powers fairly and prudently. The Trustee should not rely on clauses in the trust
instrument which excuse him or her from fault as courts are very strict with Trustees.
Joint and Several Liability
Each Trustee is "jointly and severally" liable for the acts of all other Trustees.
Each Trustee has an incentive to watch over the other Trustees since they could be
held liable for any another Trustee's breach of fiduciary duty. Consequently, votes
on any matters should be made in writing, with the provision being voted on
being carefully worded. Any dissenting beneficiaries who are out-voted will not
be held liable in our trust documents if they make their objections in writing and
notify all other Trustees of their objections and dissenting vote.
SECTION 4. ACCOUNTING
Now that you are a Trustee, you must set up and keep a set of Trustee's books. To do this,
it is not necessary to be a CPA, but your records must at least make a clear distinction
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between property you handle as Trustee and your own property. Any mixing of the two
types is strictly prohibited.
Your records should list all assets received, held and disposed of, and all receipts and
disbursements, giving the date, amount, and explanation of each.
If the persons who receive income under your trust instrument are different from those
who will receive the capital when the trust terminates, your records should classify all
receipts and disbursements as income or principal. In most cases, there will be no
difficulty about this -- ordinary dividends and interest are clearly income, proceeds from
a sale of stock are principal.
Many trust instruments contain instruction to the Trustee to guide him or her in resolving
these and other accounting problems, and you may find all of the guidance you need from
this source. If you do not, the attorney for the trust will be able to advise you by applying
a law called the "Uniform Principal and Income Act" which is in effect in some form by
most states. This law is too lengthy to be quoted here, but contains accounting guidelines
for almost every situation that might arise. This is one reason why you should consider
hiring the services of a CPA.
From records kept in the above manner, you or your accountant can draw the information
necessary to prepare trust tax returns, reports to your beneficiaries, or reports to the Court
if your trust is under Court jurisdiction.
Remember that the trust you are administering is a separate person in the eyes of the law,
and although it has no physical body, a clear set of books forms a record of its healthy
and independent life.
As a Trustee, you are entitled to reimbursement for your reasonable expenses in the
administration of the trust. You are also entitled to a reasonable fee for services
performed, but you are not required to take a fee. If you do, it should be added to your
other income for your personal income tax return.

SECTION 5. INCOME TAXES
The Internal Revenue Code refers to a Revocable Living Trust as a "grantor trust" during
the lifetime of its maker. Such a trust is not required to file income tax returns if you are
both the grantor and Trustee or Co-trustee. Treas. Reg. §1.67l-4(b). With respect to other
types of trust, you as Trustee may have an obligation to file fiduciary income tax returns
with the District Director of Internal Revenue (Form 1041). The obligation arises if the
trust had any "taxable income" or had "gross income" of $600.00 or over, regardless of
the amount of "taxable income" in any taxable year.
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You are well advised, if a layman, to seek assistance in the preparation of these returns as
they do differ substantially from personal income tax returns. An attorney or accountant
should be consulted.
What is a "taxable year?" As a Trustee, you may have the option of using a calendar year
or a fiscal year as the "taxable year." However, a "grantor trust" must use the calendar
year. Only after a careful analysis of the various tax implications to those either receiving
the income from the trust or those to whom the income is taxable can a proper decision
be made as to what "taxable year" to use.
The return must be filed on or before the 15th day of the fourth month following the close
of the taxable year (April15th if you use a calendar year). With trusts, there is no
installment method for payment of taxes. The entire amount must be paid on the due date
of the return.
As an individual, you have your Social Security number that is used, among other things,
as an identification number of your personal returns. A "grantor trust" uses the Social
Security number of its maker for income reporting purposes. Other trusts have to obtain a
"taxpayer identification number" from the District Director of Internal Revenue (Form
SS4). This number, called an Employer Identification Number (EIN), is used on your
fiduciary income tax returns and may be needed for other purposes. When you are acting
as the successor Trustee, you may need to acquire an EIN.
SECTION 6. DISTRIBUTIONS
We have talked previously about some of the things that are of great importance to you as
Trustee. Now we will talk of some things that are of particular interest to the beneficiaries
-- when and under what circumstances do they get their money.
The trust instrument should tell you who is to receive benefits from the trust and when
those benefits are to be paid. It may also give you certain discretionary powers with
regard to distribution.
If you serve as Trustee for one or more beneficiaries other than yourself under a trust of
which you are not the Trustmaker, let us consider an example of a discretionary
distribution and see what problems might arise.
You as Trustee have power in your sole discretion to distribute income or
principal or both among your sister's three children to provide for their
maintenance, support, and education. Alice is a sophomore in college and
doing very well. Bob is "doing his thing" in San Francisco, while Charlie
is doing average work in high school and is something of a sports car nut.
You receive a request from the children's guardian for $3,000 for Alice's
tuition for the coming year to be spent in Europe, $1,000 for medical
expenses for Bob who is undernourished and high on drugs, and $2,000
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for a car for Charlie. Which of these requests can you honor under the
standards given?
For Alice: Education is a proper purpose of the trust, but does it have to
be in Europe? Perhaps Alice will get just as good an education here for
half the cost. If you enable her to go to Europe, can Bob or Charlie later
claim that you abused your discretion or even breached your fiduciary
duty to the trust to the extent that $3,000 exceeds the cost of her education
at the existing institution? If you allow her to go to Europe, you should
make certain that the reasons for her going there instead of staying here
are well documented.
For Bob: Support and maintenance are proper purposes, but does this term
include medical expenses or is it intended to be limited to ordinary living
expenses such as room and board? Is spending money for Bob's medical
care related to drug -related problems without requiring some kind of drug
treatment prudent?
For Charlie: Does support and maintenance include a car if Charlie has
access to a reliable car now? What if Charlie has a part time job and needs
transportation?
In all three cases, the trust document itself may provide you the answer.
However, frequently the trust documents do not cover things like this
specifically, which makes the job of carrying out the trust instructions
much more difficult. You should attempt to carry out the intent of the
person who created the trust if that can be determined from the trust
instrument. You should also consider the size of the trust, the amount of
income, the needs and convenience of the beneficiaries, and the various
other demands that the trust might be called upon to meet.
No attempt can be made in this short Manual to outline all of the problems that may arise
in the exercise of your discretionary power, but the above example should encourage you
to analyze every distribution for possible problems before paying the money.
Remember that when your permissible sphere of action is limited by a standard, you must
observe that standard or risk a lawsuit for breach of trust or breach of a fiduciary duty.
You are personally liable (that means your own assets are at risk) if you lose a fiduciary
duty lawsuit.

SECTION 7. YOUR LIABILITY AS A TRUSTEE
As Trustee, you are liable to the beneficiaries for any loss to the trust estate and for any
gain the trust estate should have realized, but did not, if:

Successor Trustee Manual
Page 15 of 25
Copyright © 2007 W. Vito Lanuti

You failed, for any reason, to exercise the care and skill of a man of
ordinary prudence; or
You negligently or intentionally did something you ought not to have
done; or
You negligently or intentionally failed to do something you ought to have
done.
In certain matters, you may be liable though your improper action was not intentional or
negligent.
SECTION 8. TITLE TO TRUST ASSETS
How should legal title to trust assets be taken? In whose name should real estate be held,
securities registered, and bank accounts maintained? There is some difference of opinion
as to the best ways of handling the title problem. The circumstances in each case are
important. For these reasons, you should have the guidance of an attorney to decide how
to hold title to trust assets. Generally, with a Revocable Living Trust, the appropriate
title is:
[Trustee name(s)], Trustees or their successors in trust, under the [TRUST
NAME] dated [Trust Date], and any amendments thereto.
When signing documents, including checks, you should sign your name as, "Your
Name, Trustee." By signing as "Trustee," you will not be held personally liable as long
as the action you are taking is within the scope of authority of the trustee. This rule does
not apply to the Trustmaker, only to successor trustees.

SECTION 9. DUTY TO INVEST
Under the California Probate Code, which applies to guardians, the guardian has a duty to
lend or invest surplus funds. Failure to do so can form the basis of a suit for loss of
principal and for loss of interest as well. It is important to note that this applies to
guardians, and not necessarily Trustees. However, the Trustee should not allow a
significant amount of funds to sit in a bank account at low interest rates for very long. It
is safer to invest the money than to leave it sitting. If a majority of Trustees are unable to
agree upon a specific investment strategy, it is wise for each Trustee to submit a plan for
managing the money. Such a plan should include a risk class with which the Trustee is
comfortable and an income or expected return rate with which the Trustee is comfortable.
Then Trustees can agree on the lowest common denominator and invest accordingly. To
fail to reach some sort of agreement may subject all acting Trustees to a breach of
fiduciary duty suit. It should also be noted that in addition to losing the suit, courts can
award court costs and attorneys fees against the losing fiduciary.
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Section 10. Duty to Gather Assets
The Trustee has a duty to gather and possess the assets of the trust. Possession means to
have control over. Obviously the Trustee cannot literally hold on to intangible assets.
However, the Trustee should be able to control assets. Sometimes Trustees may have
limited control over assets. For example, limited partnership units may be held in trust
but the general partner of the partnership and not the Trustee controls those units. In such
cases, the Trustee should exercise the control over the assets that the limited partnership
allows.
In gathering assets, the Trustee should consider the cost of and the risk associated with
controlling certain assets. For example, if the asset is worth $1,000 but the cost to obtain
it is over $1,000, then the Trustee might be better off not trying to obtain that asset. Or, if
the asset is worth $1,000 but might subject the trust to claims that exceed the value of that
assets, such as could occur when the Trustee transfers land into the trust that is subject to
claims as a hazardous waste dump, the Trustee should not spend the money to acquire
that asset.
SECTION 11. DUTY TO ACCOUNT
The Trustee has a duty to account to the beneficiaries at least annually, unless waived in
the instrument. In rendering such an accounting, the Trustee must notify the beneficiary
of the following:
All trust property, any changes in the status of such property, and its
approximate fair market value; and
Detailed information regarding all trust bank accounts, including bank
statements; and
The nature of all investments of the trust, including information on assets
loaned and the supporting documentation, such as notes signed, the
collateral if any, for such loans; and
Any and all insurance, of all types, in force for the trust assets or for a
beneficiary, and the dates and amounts of all premium payments; and
Any gifts made from the trust, the purpose of such gifts, and who received
the gifts; and
All debts of the trust, the name and pertinent information about the
creditor, and the nature of the claim; and
A list of all known claims presented to the Trustee, the name and pertinent
information about the claimant, the nature of the claim, and what action
the Trustee took regarding that claim; and
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All receipts that have come into the trust and how those receipts were
derived; and
All expenses, distributions, and disbursements made from the trust, to
whom such disbursements were made, the purpose of the disbursement;
and
Whether those distributions were made from principal or income; and an
affidavit that all tax returns have been filed; and
An affidavit that all taxes and bond premiums have been paid; and
A statement specifying the Trustees' fee, and, if necessary, how that fee
was calculated. The Trustee may submit any evidence of time spent and
the customary fees for similar services in that locale to support the
Trustees' fees.
Identification of all agents hired by the Trustee, their relationship to the
Trustee and all compensation paid to an agent [i.e. attorney, CPA, real
estate broker etc.]
A statement that the beneficiary may have the accounting reviewed by the
court including the applicable time frame to file a petition objecting to the
accounting.
The Trustee would be wise to get the trust beneficiaries to sign receipts for the
accountings as they are rendered.
SECTION 12. FINAL DISTRIBUTION OF TRUST ASSETS
Upon closing the trust, the Trustee should provide a final accounting. The final
accounting includes all information required in the annual accounting.

SECTION 13. AVOIDING POTENTIAL LIABILITY
There are two things you must be prepared for when acting as Trustee. The first is that
you must be prepared to carefully document all transactions in which you engage. The
second is that you must prepare to win potential lawsuits against you for your breach of
fiduciary duty. While you may perceive the risk of a lawsuit as low in your case, you
cannot ignore the possibility. When you are acting as a Trustee and are essentially in
control of someone else's inheritance, you are not in the ideal situation since you will be
the object of any anger beneficiaries may feel.
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The best way to avoid the lawsuits is to provide the beneficiaries everything and try to be
friendly and cooperative. Nobody really wants to sue someone who is nice and
communicates well, no matter how much they make mistakes. It is much more difficult to
sue someone with whom you have a good relationship. On the other hand, someone who
is difficult to get along with, who does not provide adequate information, and who
communicates poorly is easy to sue because there is not going to be a destroyed
relationship. That is because they already believe there is a poor relationship.
If a lawsuit does come, a carefully documented file is much easier to defend. A Trustee
who seeks advice from experts is going to look better than one who does not seek such
advice. In other words, from day one you must prepare for a lawsuit. It has been said that
if one wants peace, one should prepare for war. A Trustee who is fully prepared for war,
but not deliberately doing anything to start a war, is far more likely to win.
RECEIPTS RECEIPTS RECEIPTS! A Trustee must obtain receipts for all
disbursements. Cash transactions are unacceptable for a trust even if the Trustee can get
a better deal by paying cash. DO NOT make ATM withdraws with a trust. – make
payments or disbursements with checks only.
Remember, all presumptions are against a trustee. If the Trustee cannot produce a
receipt it is legally presumed misappropriated.
Your job is to carry out the intent of the trust. Your first line of defense is that you did
carry out the intent of the trust. In carrying out the intent of the trust, you must first look
to the words of the document itself. You cannot try to say, "I think the Trustmaker
intended this or that," and act accordingly. You must look at what was actually said and
follow that. Regrettably, words are tools, often imperfect, to express intent.
It may be tempting to fix a problem or correct a poorly worded document. However, that
is not your job. Only a court of proper jurisdiction can change a trust document, and even
a court's authority is limited. Do not change what is written. However poor it may be, it is
the best expression of the Trustmaker's intent. That expressed intent is your defense. You
may not add to or subtract from the words of the document. You cannot be selective in
carrying out the words of the document. Feel free to use a dictionary to help interpret
language. However, keep in mind that a document written many years ago may use words
that have a different connotation today. One of the problems in drafting (from the
attorney's perspective) is that the meaning of words changes over time. Over years,
decades, or even centuries, words that had a clear meaning at one time are now the cause
of great uncertainty.
If the document is ambiguous, meaning that you cannot determine its meaning from the
words used, the drafting attorney is probably your best source of help. That attorney may
have notes in the file that provides for more clear meaning or more clear intent. However,
this is a difficult, and often elusive, concept. Many clients change the language actually
used. Where such language represents something out of the ordinary, the language itself
can be helpful when the attorney knows it was different. Unfortunately, the only attorney
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who will know this is the one who drafted it. That attorney may not be around any more,
or you may not choose to use that attorney for other reasons. Usually, that attorney's of
other evidence of intent testimony in a trial will be excluded.
Your second line of defense is that you can document how you carried it out. The better
you do that job, the more difficult it will be for the beneficiary (or anyone else) to show
that you did something wrong.
Keep two other things in mind. First, once you accept the job of Trustee, you must carry
it out well because you cannot get out of a lawsuit merely by resigning. Second, the most
common reason Trustees are sued is because of self -dealing. Read the self -dealing rules
carefully and avoid self-dealing, unless the document specifically authorizes self-dealing.
If the document does authorize certain acts of self -dealing, absolutely limit self-dealing
to those acts specifically authorized. Just because the document authorizes certain selfdealing does not make self-dealing a good idea. Always err on the side of avoiding selfdealing if you have a question.

SECTION 14. INTERPRETATION OF THE DOCUMENT
In interpreting the document, here are some general rules of document construction:
Specific intent controls over general intent.
The entire document should be construed in such away that it is consistent
from beginning to end. If the interpretation of particular language would
cause a conflict with another part of the document, choose an
interpretation that is consistent, if such an interpretation is possible.
If two expressions of specific intent appear to conflict, select the one that
appears to be most consistent with the general intent.
"May" is permissive, and allows discretion.
"Shall" is mandatory, and does not allow discretion.
"Consider" means what is appropriate, not something that is required. For
example, "consider other resources before making distributions" means
that in finding other assets, the availability of those other assets might
mean a distribution does not have to be made. This is one place where you
can "add to" or "subtract from" the actual language of the document.
"Support" and "maintenance" are synonymous and mean making
contributions of money or services necessary for the maintenance of a
person. This can man the means of living, food, clothing, shelter, medical
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care, etc. These provisions are based upon the facts and circumstances of
the beneficiary and the short term and long term objectives of the trust.

SECTION 15. PRESUMPTIONS OF INTERPRETATION OF THE "SILENT"
DOCUMENT
If the document is silent about a certain issue, there are some presumptions to guide
interpretation. Those presumptions are as follows:
The distribution of property is complete. Thus, if there is a possible way to
interpret the document so that all property is distributed, that is the
interpretation to use.
By making a bequest or gift to someone, it was the intent of the maker to
have them receive some benefit. Discretion should not be used to deny the
designated recipient a benefit.
Children are favored over grandchildren. Descendants are favored over
collateral relatives. Relatives are favored over strangers.
The earliest possible "vesting" of the estate is preferred. Unless the
language is clear that the date of final distribution is later, earlier is better.
All persons within a given class are treated equally at final distribution
(termination of the trust).
Distributions need not be equal during the term of the trust, and unless
language clearly dictates such, it was not intended to be equal during the
term of the trust.
If the trust is divided between income beneficiaries and remainder
beneficiaries, the corpus (principal) of the trust is not to be distributed to
the income beneficiaries without specific authorization. The specific
authorization is limited to what the document states as limitations to
distributions of corpus.
Every word selected and used is important, and no words are superfluous.
The maker intended the law in effect at the time of creation to continue to
be applicable when the document is later interpreted.
SECTION 16. DUTY TO BENEFICIARIES
The Trustee must deal with each beneficiary impartially. This rule is very important to
peace in your life. Although it may be difficult to be exactly equal it is not difficult to be
generally even handed in the trust administration.
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SECTION 16. GENERAL ADVICE TO THE TRUSTEE
To help make your job easier, and to help you avoid being sued in your capacity as
Trustee, the following are some things you should carefully consider:
Read the trust instrument. This is the best source for determining what
was intended and what your job is. It is the best source for determining
what the beneficiaries are supposed to receive.
Make a list of the things in the document that are discretionary and
the things that are mandatory. Keeping these two things straight and on
a simple list will help you do your job better. As a law firm, we do not
provide this because our primary focus is on providing for the needs of the
Trustmaker. This involves providing something for the Trustee. The
successor Trustee is a person, persons, or entity that we may not represent
at the time the documents were created. We chose to not provide this since
we would have to charge our client extra for this and our client would
receive little or no benefit from providing this to the successor Trustees.
Try to understand why the trust was created. Understanding why the
trust was used will help you fulfill your role as Trustee. There are many
reasons for using trusts and there was probably more than one reason for
creating this trust. Getting the attorney who drafted the trust document to
provide you with this information, even if you must pay for their time, can
be invaluable to you later. Keep in mind that if you choose to use an
attorney who did not draft the document, and that attorney is still
available, someone like a beneficiary who later hires that attorney may
have a lot of information you really need but that you don't know. This
information could seriously damage you in a lawsuit. Of course, you are
not required to retain the attorney who drafted the trust and you may not
want that attorney. Just be aware that you, as a successor Trustee, do not
have all of the information regarding the formation of this trust.
Does the Trustee (you) have improper motives? You should examine
your motives carefully and be prepared to prove that your motives are not
improper. While that can be difficult to prove, you can offer evidence of
what your motives are. When you take an action, or choose not to act,
make sure that you have a good reason for your action or inaction.
Are you a beneficiary or remainder beneficiary of the trust? If you are
a remainder beneficiary, a breach of fiduciary lawsuit could be
problematic if the claim is made that you are not completely providing
what you should provide merely to see to it that you receive more when
the Trustmaker dies. Greed never plays well to a jury! If you are a
beneficiary and other beneficiaries are not also Trustees, it is critical that
Successor Trustee Manual
Page 22 of 25
Copyright © 2007 W. Vito Lanuti

you remain impartial. Favoring one beneficiary (including yourself) over
another is dangerous even if the document allows it. Favoring one
beneficiary over another is favoritism, and favoritism never plays well
before a court or a jury! If you are the beneficiary being favored, greed
and favoritism in your own favor is going to turn a jury against you twice
as fast and hard as only one of them. See the above rules for determining
how you think a jury will look at this.
Create a file for the trust and keep it well-documented. What should
be in the file?
Notes from regular meeting with the beneficiaries. Include
the dates, and preferably the length of the meetings.
Income tax returns from the beneficiary. Not only does this
provide you a great deal of information about what the
beneficiary is claiming for their own tax situation, it
provides you with information that can help you utilize
discretion in making distributions. Keep in mind that tax
returns are signed under penalties of perjury.
Have the beneficiary provide you with an annual budget.
You may want to help prepare that budget. This shows that
you have carefully considered their needs in making
discretionary distributions.
Consider requiring the beneficiary to hire a professional
financial planner and obtain copies of the planning being
done. You should meet the financial planner and participate
in at least some of the meetings. Requiring a copy of the
plan will provide you much information about what the
needs of the beneficiary are and what other resources the
beneficiary has. Of course, they can lie to the financial
planner. If the beneficiary lies and you find out, that can be
considered in making future discretionary distributions. If
the financial planner lies or conspires with the beneficiary
to mislead you and they are licensed, there are legal
remedies available to you.
Pay extraordinary expenses directly to the provider of
goods or services, if possible. If not possible, require copies
of proof of payment, canceled checks, or receipts.
Financial statement of the beneficiary, especially those
submitted for bank or mortgage loans {where there are
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penalties for perjury), are excellent sources of information
regarding the beneficiary's other resources.
If the beneficiary works, or receives pensions or social
security, copies of pay stubs are invaluable.
Bank statements from the beneficiary are also invaluable.
Coupled with other things, you can get a good feel for the
resources available, provided you have all the bank
statements.
Ask for copies of all vehicle registrations (and proof of
insurance) owned by the beneficiary. Also ask for copies of
the car insurance statements. This will tell you about the
make and model of his or her automobiles.
Ask for credit card statements, especially year-end
statements. This will tell you a lot about spending habits
and provide some indication of whether a request for
discretionary distributions is perhaps being used to pay
their creditors. Keep in mind that with "spendthrift" trusts,
creditors are not entitled to be paid from trust assets.
Keep photographs of the house of the beneficiary .You
might also ask for the home insurance statements that could
tell you what kind of value the beneficiary lists for
contents, including special value assets.
Note the size of the family, including the number of
children, of the beneficiary.
Note whether the beneficiary, or his or her children, attend
private or public school.
Ask what clubs the beneficiary belongs to what
memberships the beneficiary has.
It may seem that this is intrusive. However, if you have discretion, this
will document what your discretion is based on. This should not be looked
at as a method to verify what the beneficiary tells you (though it will do
that). It should be looked at as documenting your files. If providing this
information makes the beneficiary feel that you do not trust him or her, let
them know that you are looking for a reason to make the distribution, but
it has to be documented. Keep in mind that any remainder beneficiaries
(those who might take upon the death of the beneficiary) may later claim
you were too liberal in exercising your discretion.
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I personally look at these requests as being reasonable requests for
someone is honestly asking me to exercise my discretion, at my own risk,
to do something for them. As Trustee, you should utilize the "princess"
theory. If the Trustmaker treated the beneficiary like a princess, your job
is to treat the beneficiary like a princess also.
Why does the trust not require all of this? Good question. If the trust did
require it then the Trustee could be held liable for not doing all of this. All
of this may not be necessary to use reasonable discretion. It would be
pointless to be forced to document all of this in cases where it wasn't
necessary merely because the trust required it. Also, anything of this
nature that is required by the trust is also something that can be used to
remove a Trustee for cause. A Trustee that is removed for cause because
they did not follow all their requirements is already way down the road to
being successfully sued for not doing something. Our purpose is not to
make it likely that lawsuits will arise.
Our job is to try to prevent lawsuits from occurring in the first place. By
providing these instructions for the Trustee, we are trying to help the
Trustee avoid potential liability.

SECTION 17. FINAL THOUGHTS
As Trustee, your primary duty is to administer the trust solely for the benefit of the
beneficiary. You have a duty of absolute loyalty to the beneficiary .You must put the
interest of the beneficiary above your own interest. Being a Trustee is a paid position.
Sometimes the Trustee is paid quite well for doing very little. While that may seem
unfair, keep in mind that the Trustee is also giving something up. What the Trustee is
giving up is the opportunity to benefit in ways they otherwise might benefit merely
because of their role as Trustee. In other words, you are being paid for your loyalty. For
that reason, you should always accept the reasonable compensation that the document
allows.
Words of Caution
These guidelines in this Manual cannot provide the answer to everything you may need to
know in administering a trust. These guidelines are intended to alert you to your duties
and to impress upon you the significance of your responsibilities. If in acting as Trustee
you have any question as to how you should proceed, you should consult the attorney for
the trust before acting. The attorney for the trust technically represents the Trustee.
Asking for his or her advice before you act may avoid more costly legal services later.

Successor Trustee Manual
Page 25 of 25
Copyright © 2007 W. Vito Lanuti

